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PANY, Defendant in Error.
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BRIEF FOR DEFENDANT IN ERROR

The statement of the case made hy plaintiff in erpor

is correct as far as it goes, but does not give the evidence

which we contended in the trial court, and contend in this

court, shows that deceased was guilty of contributory

negligence as a matter of law which bars any recovery.

We will state the e\ndence when we come to consider that

contention, first replying to the points advanced by plain-

tiff in error.
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However, should the court conchide that this question

is properly before it for decision, then we make the fol-

lowing point:

SECOND POINT:

The Oregon Factory Act docs not deprive the master

of the defense of assumed risk as it existed at common

law.

AUTHORITIES.

Denver & R. G. By. vs Norgate 141 Fed. 247.

(Cir. Court App, Eighth Cir. from Colorado.)

St. Louis Cordage Co. vs. Miller 126 Fed. 495.«

(C. C. A. Eight Circuit. From Missouri.)

Glenmont Lhr. Co. vs Roy 126 Fed. 525.

(C. C. A. Eight Circuit. From Missouri.)

Higgin^ Carpet Co. vs. O'Keefe 79 Fed. OO.*^.

C. C. A. Eighth Circuit. From Minnesota.)

Federal Lead Company vs. Sairyrrs 161 Fed. 687.

Nottage vs Sawmill Phoenix 1.33 Fed. 979.

(C. C. W. D. Wash. Hanford, J.)

Marshall rs. Norcross 77 X. E. ll.'l (Mass.)

Knisley vs. Pratt 42 N. E. 987 (X. Y.) is a leading-

case.

Fleming vs. St. Paul etc. Ry. 6 X. W. 448 (Mliin.)

Kranse vs. Morgan 40 N. E. 886 (Ohio.)



Kreider vs. Wisconsin etc Co. 86 N. W. 662

(Wis.)

This question has been so fully discussed by the able

courts whose decisions have been cited, particularly in

the Norgate, Miller and Knisley cases that we do not

feel that we can add anything to what is there said. In

the note to the Norgate case, 6 L. R. A. N. S. 981, all

of the authorities are cited so that the state of hopeless

and irreconcilable conflict in which the decisions now are

can be seen at a glance. It will be noted, however, that

the weight of authority in the Federal courts, at least

where they have not felt themselves bound by the decision

of the state court, strongly preponderates in favor of

allowing the defense.

But there is one feature of this question to which

we desire to call this court's attention. The Narramore

case, as well as every other case holding that statutes

similar to the one under consideration take away the

common law defense of assumed risk, base the conclusion

reached upon the opinion that assumed risk is a term of

the contract of employment, and it would be contran' to

public policy to permit the servant to enter into a con-

tract by which he waives the performance by the master

of a statutory duty. The question is clearly stated in

the Narramore case as follows

:

"Assumption of risk is a term of the contract of

employment, by which a servant agrees that dangers of

injury obviously incident to the discharge of the ser-

vant's dutv shall be at the servant's risk * * * If,
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then, the doctrine of the assumption of risks rests really

upon the contract, the only question remaining is whether

the courts will enforce or recognize as against the ser-

vant an agreement, express or implied, upon his j^art

to waive the performance of a statutory duty of the

master imposed for the protection of the servant, and

in the interest of the public, and enforceable by a criminal

prosecution."

This view of the origin and nature of the common

law defense of assumed risk is radically wrong. We con-

cede that there is some foundation for such a view as

applied to those risks incident to the performance of the

servant's work, and to which he is exposed without negli-

gence on the port of the master. Such a case is that put

by Judge Taft of a servant employed to mend a defective

staircase in a church steeple. It may be that the reason

a recovery is denied by the common law where an injury

is sustained resulting from a danger incident to the ])er-

formance of such work is that it was impliedly agreed,

or tacitly understood, by the master and servant at the

time the contract of employment was entered into that

the risks incident to the work should be assumed by the

servant. As applied to such a case this view is natural

and logical. But there is another aspect of the doctrine

of assumed risk which cannot by any stretch of the im-

agination be explained on this principle. It is this: The

servant assumes, not only the risks incident to the work,

(which are known as "ordinary risks") and to which he

is exposed without negligence on the part of the master,

but he assumes as well the risk of injury from defects
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and imperfections in or about the thing with which he

is working that are known, or should be known to him,

even though such defects and imperfections he due ta

the negligence of the master. These risks are known as

"obvious risks."

The assumption of obvious risks occasioned by the

master's negligence certainly cannot be regarded as a

term of the contract of emplo5^nent, for the servant does

not assume the risk of injury from the master's negli-

gence, unless he knew, or ought to have known, of the

negligent acts or omissions out of which the injury is

alleged to arise, Tf he has such knowledge and continues

at work without a complaint and promise to remedy the

defects, he is universally held to assume the risk, not

by virtue of a contract, but because by his voluntary and

conscious act he has waived the performance of the duty

the master would otherwise owe him. Knisley vs. Pratt

42 N. E. 987 recognizes the broad distinction between

obvious and ordinary' risks. In that case the same con-

tentions were made as are made by plaintitf in error,

and which the New York Court of Appeals, believed by

many to be the greatest court in this country, regarded

as a "new and startling doctrine, calculated to establish

a measure of liability unknown to the common law, and

which is contrary to the decisions of Massachusetts and

England under similar statutes." "The Supreme Judic-

ial Court of Massachusetts in 0']Maley vs. Light Co. 158

Mass, 135, 32 N. E. 1119, use this language: The doc-

trine of the assumi)tion of the risks of his emiiloymcnt

bv an employee ha? usually been consirlerod from tlie
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point of view of a contract, express or implied; but as

applied to actions of tort for negligence against an em-

ployer it leads up to the broader principle expressed by

the maxim, Volenti non fit injuria. One who, knowing and

appreciating a danger, voluntarily assumes the risk of it,

has no just cause of complaint against another who is

primarily responsible for the existence of the danger. As

hetiveen the two his voluntary assumption of the risk ab-

solves the other from any particular duty to him in that

respect, and leaves each to take such clmnces as exist in tJie

situation, without a right to claim anything from the other.

In such case there is no actionable negligence on the part

of him who is primarily responsible for the danger. Where

the obvious risks of the business result in injury, the in-

ability of the employee to sue is due to the fact that he

voluntarily assumed those risks, not necessarily under an

implied contract to do so, but by an independent act of

waiver, evidenced by his entering the employment uitJi a

full knowledge of all the facts."

And at another place :

'

' The rule as to the risks of the

service, or ordinary risks, is entirely distinct from the rule

of obvious risks, and if the statute has added to the duties

which the law enjoins upon the employer before the ser-

vant can be subjected to the rule of ordinary risks, then

the default of the employer in the performance of this

statutory duty, resulting in injury to the employee, would

entitle the latter to sue."

It seems to us that this well considered case, arising,

as it does, under the New York factory act, fully explains
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the well defined distinction between "ordinary" and

** obvious" risks, and conclusively shows that the latter,

at least, are foreign to the notion of a contract, express or

implied, between the master and servant.

At common law the master was forbidden to be negli-

gent and was liable to a servant injured as a consequence

of his negligence. Nevertheless, it was never suggested

at common law that public policy forbade an employee as-

suming the risk of injury due to his employer's negligence

where he was familiar with the negligent acts or omissions

and appreciated the danger alleged to arise therefrom.

Surely the common law is as binding as modern legisla-

tion, and we can perceive no possible distinction between

assuming the risk of injury from some act or omis-

sion in defiance of the common law, and assuming

the risk of injury by reason of the violation by

an employer of the mandates of a legislative enactment.

As said in the Knisley case: "It is difficult to perceive

any difference in the character or quality of a cause of

action, whether it has its origin in the ancient principles

of the common law, in the formulated rules of modern

decisions, or in the declared will of the legislature. Public

policy in each case requires its rigid enforcement, and it

was never urged in the con^mon law action for negligence

that the rule requiring the em^^loyee to assume the obvious

risks of the business was in contravention of thnt policy."

The injury to the deceased in this case arose froi^i a

danger and defect that was obvious, and fully known to

him, as will appear more fully at another place, and we

insist that the better reason as well as the weight of au-
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thorily su.])port tlie lower court's view of this question.

Plaintiff in error further contends that as the Oregon

factory act was taken from the Washington act, the courts

of that state are bound by the construction which the

courts of Washington have given the act, and as a conse-

quence, the Federal courts are bound by that construction

which would be binding upon the Oregon courts. This is

carrying the doctrine a step further than we have ever

known it to be carried before. We concede that in con-

struing a state statute, the Federal courts will ordinarily

follow the construction given by the highest court of that

state, but we have never before heard that the Federal

courts will be bound by the construction of a statute given

by the courts of that state from which it has been taken.

This proposition is not sound, for the reason that the

courts of Oregon, themselves, are not bound to give th.e

statute the same construction it has been given in Wash-

ington, and, of course, the Federal courts are not ])ound

by a construction not binding on the Oregon courts. The

most that can be claimed for the Washington cases con-

struing the factory act is that their construction is per-

suasive of what the Oregon courts will do when called on

to decide the ])oint ; but, we submit, until the Oregon courts

have spoken, this court is jjerfectly free to give the act that

construction it deems most in accordance with the well

settled i)rinciples of law.

But, aside from this, we do not think that this question

is. one of statutory construction within the rule binding

the Federal courts to follow the state court's construction

of a st;ite statute. The fnctoi".- ;i('t Joes no! in toi'iiis
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abolish the defense of assumed nisk. The Washington

eases cited do not undertake to construe the act and ascer-

tain what is meant by an obscure or doubtful paragraph.

They do not undertake to reconcile inconsistencies in the

various provisions of the act, and give a meaning to that

which is obscure or doubtful. The act is plain and un-

ambig-uous and not susceptible of construction. The

Supreme court of Washington, following the Narramore

case, has simply held that for reasons of public policy, the

defense should not be allowed, basing this conclusion upon

the erroneous conception of the nature of assumed risk.

The reason of the rule is that the courts of every govern-

ment are presumed to understand its laws, and no court

would undertake to say that the judicial department of

another state had misunderstood its own laws. Elmendorf

vs. Taylor 10 AVlieat 152 6 L. Ed. 289. The reason for

the rule cannot apply to a case like the present where the

meaning of the statute is clear and free from ambiguity,

Mud the question decided is simply a matter of supposed

])nb]ic policy alleged to follow a statute perfectly plain in

its terms.

As pointed out by j^laintiff in error, the Federal courts

of ]\fissouri have not regarded themselves bound by the

decisions of the Missouri courts, nor did Judge Hanford

tliink he was bound by the decisions of the Washington

courts when he held in Nottage vs. Sawmill Phoenix, that

the Washington act did not take away this defense.

We do not know from what state the W^ashington act

was taken, but from comparison it would seem to have
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been taken from New York and Massachusetts, both of

which states hold the defense of assumed risk is not taken

away. If this be a fact, then this court and the Oregon

courts would be just as much bound to follow the decisions

of New York and Massachusetts, as those of Washington.

THIRD POINT:

It was not necessary for deceased, in the proper per-

formance of his work, to come close enough to the set

screw to be caught thereon, and as the undisputed evi-

dence shoivs that he knew of its position on. the shaft and

the danger to be apprehended therefrom was open and

obvious, he is guilty of contributory negligence as a mat-

ter of law for having unnecessarily placed himself in con-

tact therewith.

STATEMENT OF THE EVIDENCE.

The position of the set screw on the shaft was open

to casual observation, according to the testimom^ of all

the witnesses. Deceased had actual knowledge of its

position.

*'Q. Now what do you know, if anything, about Mr.

Welsh helping to remove this shaft and set screw and

collar about a week before the accident? A. Well, the,

shaft and collar and clutch, all that part of the machincri/

that ivas on the shaft, was moved out of there some little

time before the accident— I don't know just hoir long—
and Mr. Welsh n-as one of the men that helped move it.

Q, What was the occasion for moving it! A. It was
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bent and we had to straighten it. Q. And who put it

back! Did he help put it back? A. He was one of the

men that helped put it hack, yes. Q. Did he help install

this collar and shaft and, set screw in the position it ivas

at the time of the accident? A. Yes sir. Q. Wliat did

they do with the collar on the shaft! A. Well, it was

necessary to slide that back to get it out of the way,

loosen the set screw and slide the collar back. Q. Then

he had to move this appliance that ivas defective at th6

time, did he? A. Yes sir, yes, it all had to be moved,

Q. Did he know of the defect in this appliance uj) there

that would throw it out of gear during all of this thirty

days, during the time he was taking this out and putting

it in? A. Yes, he kneir <d)out it. Q. Did you have any

conversation with Mr. Welsh before the accident ivith

reference to the danger of tlmt set screw—give him aniji

warning? A. Yes, I did. Q. When was that and what

did you say to him? A. / cannot tell you exactly when

it was, hut it was at the time he started in to work after

this ivas broken, and I warned him to keep (ncaii fro ^

that shaft, that is to keep far enough away that he

wouldn't get caught. Q. What did he say, if anything?

A. Well, he says I will he careful." Testimony of Geo.

^[. Rosensteil, Rec. pp. 80, 81, 82, 83.

The deceased had been in the habit of throwing this

clutch five or six times a day in the performance of his

duties. Id. Rec. p. 75. And had been for two months.

Klmer Jiike, Rec. p. 47.

The set screw was o])('n and visible and could be



—16-

seen while the shaft was rotating. H. H. Randall, Rec.

p. 64, Elmer Jake, Rec. p. 55.

For the manner in which deceased would throw the

clutch see testimony of Elmer Jake, Rec. p. 46, 47.

It was not necessary for deceased to have come closer

than a foot from the set screw when throwing the clutch.

"Q. Hoiv far from this line shaft and tJiis set screw

could the man stand in the performance of that act?)

A. About a foot. Q. And hoir far u'ould the set screw

he from his hands at the time he would he holding hi{

plank during that work? A. It would he about a foot.

Q. About a foot? A. About ten inches some places

along there. Q. Could you see that set screw as the

shaft revolved in the ordinary course of business ? A.

Yes sir." H. H. Randall, Rec. p. 63, 64.

*'Q. Now how close would he hare to stand to tltat

line shaft and set screw to unfasten this, to throu- //;/<?

out of gear u-ith this board or stave? A. Oh, he could

stand away from thai eighteen inches, or such matter.

Q. Did you show him, or did you not, how to do that?

A. I showed him hon- to do it." Testimony of Goo. ^.\.

Rosensteil, Rec. p. 83.

The first seen of tlie deceased by any witness wns

while he was being carried around on the revolving- shaft.

No one saw him caught, or testified to the manner in which

he was caught. Elmer Jake, Rec. p. 41. etc.: "He was

trying to shut off the clutch. T don't really know— it

seemed to catch his arm. or catch him in some wnv * * *
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It seemed to pull his arm down first and took his body

and all around the shaft then and never let go of it until

it had all of his clothes stripped ; and then he struck that

bar in there and it knocked him loose and he came down.

Q. Wliat was it caught him! A. Set screw I believe.

Q. Did you see him when it caught? A. No sir. Q.

Well, what was he doing up there! A. He was trying

to shut off the hoisting machine!" Elmer Jake, Rec. p.

41, 42.

AUTHORITIES.

Stratton vs. NicJiols Lbr. Co. 39 Wash. 323.

Middaugh vs. Mitchell 79 N. W. 806 (Mich.)

Ford vs. T. S. Co. 172 Mass. 544.

Ronney vs. Scwall d D. C. Co. 161 Mass. 153.

So. Pac. Co. vs. Seley 152 U. S. 142, 38 L. Ed. 391.

Tiittle vs. Rmhvaij 122 U. S. 30 L. Ed. 1114.

The court submitted the issue of deceased's contribu-

tory negligence to the jury, as well as the assumption

of risk and there is nothing to indicate on which defense

the verdict was based. But if, as we contend, the undis-

puted proof shows deceased was g-uilty of contributory

negligence as a matter of law, then the judgment of the

lower court may be affirmed on that ground, even though

this court should be of the opinion that the defense of as-

sumed risk was improperly submitted, as plaintiff in

fnor contends.
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Stratton vs. Nichols Lbr. Co. is very similar in its

facts to the case at bar.

In that case a laborer in a saw mill was ordered to

remove a belt from a pulley and tie it back, and in doing

so stood on a nearby rack in close proximity to a set

screw on a revolving shaft and was caught by the set

screw and killed. It appeared that he could have done

the work by standing upon benches below the belt so that

he would not have come into proximity to the set screw.

It was held that deceased was guilty of contributory

negligence as a matter of law precluding a recovery for

having assumed a position of danger in proximity to the

set screw, whereas he could have just as easily and con-

veniently done the work without exposing himself to the

danger of being caught.

Middaugh vs. Mitchell is also directly in point. In

that case an employee in a lumber mill was caught on a

set screw on a revolving shaft and received injuries from

which he died. It appeared that he knew the position of

the set screw and had been informed of the danger. It

was held the deceased was guilty of contributory negli-

gence for having come so near the set screw as to be

caught thereon.

In the Seley case an employee of a railroad caught

his foot in an unblocked frog. It appeared that he knew

of the character of the frog and the liability of being

caught in it and had been warned of the danger. It was

held that he was guilty of contributory negligence, the

court saying:



—19—

"Knoning as he did the character of the frog and the

liabiUty of being caught in it, and after being specially

warned bif the assistant brakeman, he yet persisted in

exposing himself to an obvious danger. His object to

couple the frogs might have been successftdly acco^n-

plished withont placing his foot in the frog. Recklessness

could hardly go further. The evidence would, warrant

no other conclusion than that he took the risk of the work

in wihch he u'as employed, and that his negligence in the

course of that nork uas the direct cause of his death."

Many otlier cases to the same effect could be cited, but

the above are sufficient. The defense of contributory

negligence is not affected by the factory act. Narramore

vs. Cleveland etc. Ry Co. 96 Fed. 298, and therefore, if

it be conceded that assumed risk is not available as a de-

fense, plaintiff" in error is nevertheless i^recluded from a

recovery by reason of the contributory negligence of the

deceased.

FOURTH POINT:

The evidence does not shon- that the alleged negligence

of defendant in error in permitting the shifting apparatus

to be out of repair and in failing to gu^rd the set screiu

was the proximate cause of the injury to deceased, and

for flint reason, if for no other, the motion for a directed

verdict sJiould hare been sustained.

As already pointed out, no one saw the deceased until

after he had been caught on the set screw. The evidence

does not show how or whv he was caught.
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It is elementary that the burden is on plaintiff' to sJioir

that the master ivas negligent and that the negligence

was the proximate cause of the injury. In this case the

question is left in doubt and is no more than a matter of

conjecture. Any one of a number of things might have

been the proximate cause of the injury, for some of which

the defendant would have been responsible and for some

it would not. In such cases the plaintiff cannot recover.

AUTHORITIES.

Stratton vs. Nichols Lbr. Co. 39 Wash. .32,1.

Hansen vs. Seattle Lhr. Co. 31 Wash. 604.

2 Lahatt Master S Servant. Sec. 837.

We submit that under the undisputed evidence in this

case no other verdict than that rendered by the jury could

be sustained, and pray that the judgment be affiirmed.

Respectfully submitted,

Wm. D. Fenton,

F. S. Senn,

Portland, Ore.

Blattner & Chester,

L. B. Da Ponte,

Tacoma, Wash.

Attorneys for Defendant in Error, Barber Asphalt Par-

ing Company.


